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Advance Care Planning:  What is it and why is it important

This is a summary of a talk given to U3A NR members in September, 2011, by Professor Colleen Cartwright,                         Director of the ASLaRC Aged Services Unit of Southern Cross University

AN AGEING world population brings many challenges – including the imperative to protect our most vulnerable older people. 

Better living conditions and health care have led to people living longer. In addition, rapid technological development has allowed people who would have previously died to be kept alive for long periods, often by using devices like ventilators which act as substitute lungs.
But these developments have led to practical, legal and ethical issues, in particular around end-of-life care. Relatives have told of patients being fed against their will or undergoing medical procedures which only increased their distress.
Many problems stem from confusion over what is, or is not, euthanasia.  This leads to inadequate pain management, fear among health professionals of being sued and poor doctor-patient communication.
What is euthanasia?
Euthanasia is a deliberate act intended to cause the death of the patient, at that patient’s request, for what he or she sees as being in his/her best interests.
It is NOT euthanasia to give pain relief which may have the secondary, unintentional effect of also shortening a patient’s life. This is accepted by most religious and medical groups, including those who strongly oppose euthanasia.  

Respecting the legal right of a competent person to refuse treatment is not euthanasia. 
This is a difficult area for some health professionals to accept. Yet the right to refuse treatment is guaranteed under both common law and, in some States/ Territories, under statute law relating to assault.

It is also the right of a non-competent patient covered by an Advanced Health Care Directive (AHCD) or Enduring Guardianship.

Advance Care Planning

Advance Care Planning helps all people involved because it addresses common fears and concerns.
Such planning covers what you want to happen regarding the future managements of your financial assets and, quite separately, your personal lifestyle and health care decisions.

You can cover your FINANCIAL affairs by giving a close friend or relative an Enduring Power of Attorney.
You empower them to make monetary decisions on your behalf, for example selling your house or operating your bank account.

Alternatively you can draw up a Family Agreement, also know as independent care agreements, personal services contracts or lifetime contracts.  (Written legal agreements give greater certainty). 

However, an enduring attorney can NOT take on responsibility for your future heath and personal care.

For that, you must appoint an Enduring Guardian (EG) and preferably also complete an Advance Health Care Directive.
Any competent person over the age of 18 can appoint an Enduring Guardian to make PERSONAL  and LIFESTYLE DECISIONS AND/OR DECISIONS ABOUT MEDICAL OR DENTAL TREATMENT on their behalf, in case they lose the capacity to make own decisions.

The EG must be at least 18 years old and is usually a trusted relative or friend. 
He or she can NOT be a person who, at the time of appointment: 

· provides medical treatment or care to the person on a professional basis; or 

· provides accommodation services or support services for daily living on a professional basis; or 

· is a relative of one of the above
You can appoint more than one Enduring Guardian.
If more than one EG is appointed, you as the principal need to state if they will make their decisions jointly or severally. You can also appoint an alternative EG in case original EG dies or becomes incapacitated.

Your Enduring Guardian must agree to the appointment, should understand your wishes and be prepared to carry them out.
The EG appointment must be signed by you as principal, the EG and witness, usually either a lawyer (normally charges) or Court Registrar (free service).

The signatures can be witnessed separately so as to allow a person living in another State, for example, to accept appointment as EG.

An Advance Health Care Directive is a written legally-binding document, allowing a person to make their wishes for future health care known.
It extends the current right of a competent person to refuse treatment to a future time when they may not be competent.
The directive is NOT a form of euthanasia, as it only allows actions which a person could legally consent to for themselves if they were competent to speak. It only comes into effect when the person making it loses decision-making capacity.

An AHCD form can be witnessed by a court registrar or a JP.
Benefits of Advance Health Care Directives

· Gives control back to patient
· Ensures a patient’s wishes are known 

· Assists health care providers with decision-making
· Relieves family stress at a time of trauma

· Gives security in relation to future events (allows person to live well now by taking away fear of the end stage of life)
· Makes best use of community resources

Where should you keep an AHCD?
· Ask you GP to keep a copy with your file. If they refuse, change your GP

· Leave a copy with your Enduring Guardian

· Keep a copy at home in an easily accessible place (one lady keeps a copy in a plastic sleeve stuck to her fridge door)
· Keep a permanent note to the AHCD’s location in your wallet or purse

· On admission to hospital or residential aged care facility, ensure AHCD and EG forms go into patients’ medical records and an alert is put on the patient’s record and in the computer.

Unfortunately many health providers still do not properly understand the AHCD or the powers of enduring guardians.

Staff working in admissions and medical records as well as allied health units and in pastoral care need continuing education to see that patients’ forms are recorded and their wishes respected

What if there is no AHCD or enduring guardian?
The “Person Responsible” for a patient’s health care becomes, in order:
1. A spouse (including de facto & same-sex partner, provided the relationship is close and continuing)

If there is no spouse (or if the spouse declines in writing to be Person responsible or is deemed not be competent) then authority moves to:

2. A non-professional carer (NOT staff member in a facility) 

3. A close relative or friend of the patient

Although medical admissions staff may ask for next of kin details, next-of-kin have no legal status in relation to making medical decisions

If a spouse is competent, does not refuse in writing but declines to make the decisions, authority does NOT go to the carer or close relative/friend. Instead the doctor involved must seek consent from the Guardianship Tribunal.

When does a person have capacity to make a decision (e.g. EG/AHCD)?
A person is competent unless proved otherwise.
They must understand the nature and the effect of the decision to be made 

A person must be able to communicate their decision in some way - not necessarily by speaking or writing - body language may be adequate, e.g. nodding/ shaking head. 
In these cases, best practice is for a witness to write down the person’s decision/s and for others present to sign the statement as being a true and accurate reflection of the patient’s wishes.
A person is classed as competent even if they are ignorant, eccentric, from a different culture, has different ethical views, is hard to talk to or has made bad decisions in the past.
For further information and downloadable forms go to ASLaRC’s website: 
http://aslarc.scu.edu.au  Go along the top menu line to Downloads.

(Summary prepared by Graeme Eggins, U3A NR, 10/09/11)

